Quality Assurance/Peer Review:
Court Limits Hospital’s Privilege
In Employment Cases.

The committee delibera-
tions and records at this
hospital are not protected
in Federal court as to the
particular incident that led
to this labor and delivery
nurse’s termination for al-
leged incompetence.

The quality assurance/
peer review privilege pro-
vides that the deliberations
and records of delibera-
tions of a healthcare quality
assurance/peer review com-
mittee are privileged and
are not to be divulged in
civil litigation.

That privilege exists under
state law and only applies
in civil cases governed by
state law, like medical mal-
practice.

State law rules of eviden-
tiary privilege do not dictate
what matters will be al-
lowed into evidence by a
Federal court considering a
case involving questions of
Federal law.

Employment discrimina-
tion cases may be governed
by Federal law, like the US
Civil Rights Act, Pregnancy
Discrimination Act, Ameri-
cans With Disabilities Act,
etc., depending on the way
the alleged victim has
framed the allegations of

the civil complaint.
UNITED STATES DISTRICT COURT
NEW HAMPSHIRE
March 7, 2018

hospital obstetric nurse sued her for-

mer employer after she was termi-
nated for alleged incompetence in manag-
ing a patient’s fetal monitor and charting
the second stage of her labor.

The nurse’s lawsuit raised issues of
discrimination in violation of Federal anti-
discrimination laws and wrongful dis-
charge under state common law.

Attorneys for the nurse demanded
through formal pretrial discovery copies of
the records of the hospital’s quality review
committee as to the particular incident that
led to this nurse’s termination.

Attorneys for the hospital declined to
honor the nurse’s attorneys’ demand, in-
sisting that the requested records were
privileged and exempt from discovery or
use as evidence in a civil lawsuit.

Court Rules Quality Assurance/

Peer Review Privilege Does Not Apply

The US District Court for the District
of New Hampshire overruled the hospital’s
objection and said the nurse’s attorneys
have the right to the committee’s records
for this nurse’s incident.

The quality assurance/peer review
privilege arises under state law. However,
state-law rules of evidentiary privilege do
not apply in a Federal court when the Fed-
eral court considers a question of Federal
law, in this case whether Federal antidis-
crimination laws were violated.

HIPAA Is a Separate Issue

Medical confidentiality under the US
Health Insurance Portability and Account-
ability Act (HIPAA) is a separate issue
from the quality assurance/peer review
privilege.

Both sides agreed in this case that
when and if the committee’s records were
disclosed, patient identifying information
would be redacted. Even if everyone knew
the patient’s identity ifshe was the plaintiff
in a lawsuit technical compliance with HI-
PAA was still required.

The Court sided with the hospital by
ruling that having to prepare a summary of
all past obstetric incidents before the com-
mittee that resulted in nurse discipline was
unduly burdensome. Rutledge v. Health,

2018 WL 1187406 (D.N.H., March 7, 2018).
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HIPAA: Was Nurse
Fired For Breach
Of Medical
Confidentiality?

An emergency department nurse was
approached by the sister of another
nurse’s patient who asked for information
about the patient’s status.

The nurse looked up the patient’s chart
on the computer and gave the sister a ver-
bal update on the patient’s condition.

After going home the patient phoned
the hospital to complain she never gave
anyone permission to divulge her medical
status. The nurse was terminated for viola-
tion of the US Health Insurance Portability
and Accountability Act (HIPAA).

The nurse sued the hospital, claiming
that her age and her frequent use of Family
and Medical Leave Act leave were the real
reasons she was fired.

The decision had already
been made to terminate the
nurse before she met with
her manager.

She was never given the
chance to tell her side of
the story, which tends to
support her claim of a ulte-

rior motive for her firing.
UNITED STATES DISTRICT COURT
TENNESSEE
February 21, 2018

The US District Court for the Eastern
District of Tennessee agreed with the hos-
pital that the nurse committed a technical
breach of medical confidentiality by dis-
closing information about the patient to an
outside party without written consent.

However, the nurse insisted that the
patient and the patient’s son gave her ver-
bal permission to access her chart and to
update the sister about her medical status.

Management at the hospital never
gave the nurse the chance to tell her side of
the story as a mitigating circumstance to be
taken into consideration. That tended to
suggest that a technical breach of confiden-
tiality was not the real reason for her firing,

the Court believed. Coone v. Hospital, 2018
WL 1004037 (E.D. Tenn., February 21, 2018).
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