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Needle Broken Off During 
Surgery: Court Faults 
Perioperative Nurses, But Finds 
No Fraudulent Concealment. 

  Nurses and physicians 
have the legal duty not to 
injure their patients through 
negligence. 
   And if a patient is injured, 
the patient’s nurses and 
doctors cannot try to deny, 
conceal or minimize that 
the injury occurred, its seri-
ousness or the sequelae to 
be expected.   
  If nurses or doctors try to 
hide things from a patient it 
can be a separate and dis-
tinct basis for a lawsuit and 
it can lead to punitive dam-
ages being awarded. 
COURT OF APPEALS OF GEORGIA, 2001. 

D uring a young child’s tonsillectomy, 

as the surgeon was suturing a bleed-

ing blood vessel the tip of the needle broke 

off inside the tonsil fossa.  The bleeding 

only worsened when he tried to probe for 

the needle tip, so he decided not to retrieve 

it.  He got an x-ray, determined the needle 

fragment was not a threat to the patient and 

finished the procedure. 

Perioperative Nursing Negligence 

 According to the Court of Appeals of 

Georgia, the root cause was the operating 

room nurses handing the surgeon a thinner 

needle than the size he called for. 

 The jury awarded $22,500 as compen-

sation for the child having to undergo a 

second procedure to remove the needle tip 

after complications arose. 

 The award went only against the hos-

pital, the nurses’ employer.  The surgeon 

was ruled not negligent. 

No Fraudulent Concealment 

No Punitive Damages 

 After the procedure, the surgeon and 

the hospital’s director of perioperative ser-

vices, a nurse, sat down with the parents.  

They admitted a small portion of a needle 

broke off and was left in the child’s throat.  

They said this kind of thing happens all the 

time.  They said it was not a problem and 

would never have to be removed.  That 

turned out not to be true. 

 The surgeon estimated in his operative 

report the needle tip was .25 inch (0.635 

cm).  When removed it actually measured 

1.6 cm, the court said. 

 The operating room nurses made no 

mention in their perioperative charting that 

a needle had broken off inside the patient’s 

throat, that an x-ray was obtained, that the 

surgeon decided to leave it inside or that a 

different needle than the one requested had 

been handed to the surgeon. 

 The court stated in general terms that a 

patient can sue a nurse or a physician who 

fraudulently misinforms the patient or  

tries to conceal the fact that a mistake has 

been made.   

 Healthcare professionals have a legal 

duty not to deceive their patients by trying 

to cover up their mistakes.  The special 

relationship of trust with their patients 

makes such conduct wholly inappropriate. 

 And the civil law, as a general rule, 

punishes intentional misconduct with puni-

tive damages above and beyond the sum 

that is reasonable to compensate the patient 

for the patient’s actual losses. 

 In this case, however, the court ruled 

there was no active misrepresentation or 

passive fraudulent concealment, even 

though what the family was told turned out 

not to be true exactly. 

 The court upheld the hospital’s obliga-

tion to pay compensation for the nurses’ 

negligence in selecting the wrong needle, 

but threw out the jury’s award of punitive 

damages as contrary to the evidence.  Ko-

dadek v. Lieberman, 545 S.E. 2d 25 (Ga. App., 
2001). 
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HIV-Positive 
Employee: Court 
Upholds Claim 
Of Harassment. 

  HIV is a disability.  The 
Americans With Disabilities 
Act (ADA) outlaws discrimi-
nation against disabled em-
ployees. 
  The ADA also outlaws em-
ployer harassment of em-
ployees because of their 
HIV status. 
  UNITED STATES COURT OF APPEALS, 

FIFTH CIRCUIT, 2001. 

T he US Circuit Court of Appeals for 

the Fifth Circuit ruled recently that on

-the-job harassment of an HIV-positive 

employee is the same as discrimination for 

purposes of the Americans With Disabili-

ties Act.  That is, it is illegal and the em-

ployee has the right to sue. 

 According to the court, this is the first 

time a high-level Federal court has recog-

nized this distinction. 

 That being said, the court had to de-

cide if the medical assistant in question 

actually was harassed at the medical clinic 

where she worked.  The court found there 

was harassment. 

Harassment Defined 

 Harassment is the same as abuse.  The 

court looks for intimidating or threatening 

conduct, above and beyond offensive ver-

bal utterances directed at the employee or 

made in her presence. 

 This employee’s performance apprais-

als were very good before she was found 

out to be HIV-positive.  Then she was fre-

quently written up and was required to 

undergo repeated urine drug tests.  The 

court was concerned about a pattern of her 

supervisors “ambushing” her into frequent 

unexpected confrontations in closed rooms 

to discuss her allegedly poor job perform-

ance, which was physically threatening.  
Flowers v. Southern Regional Physician Ser-
vices Inc., 247 F. 3d 229 (5th Cir., 2001). 
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