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Fetal Remains: Court Upholds 
Parents’ Right To Sue Hospital. 

  Hospital personnel knew 
or should have known the 
remains were in storage 
pending resolution of the 
question whether a birth 
certificate was to be issued. 
  The parents have suffi-
cient evidence that the hos-
pital’s negligence is the 
only possible explanation 
for the loss of the remains. 
  It could only have been the 
carelessness of some uni-
dentified hospital employee 
at some unknown point in 
time between the last point 
anyone remembered seeing 
the remains and the mortu-
ary came to get them. 
  The remains could only be 
accessed by someone with 
authorized access to the 
morgue but with no authori-
zation to remove them. 
  It is true that the hospital’s 
overall policies and proce-
dures for operation of the 
morgue do meet the legal 
standard of care. 
  That argument fails, how-
ever, as a defense to this 
lawsuit because the hospi-
tal’s policies and proce-
dures were not followed. 
  That is, there is no plausi-
ble explanation for what 
happened other than a vio-
lation of the hospital’s poli-
cies and procedures by 
someone who had access. 

UNITED STATES DISTRICT COURT 
HAWAII  

January 20, 2009 

T he five-months pregnant patient was 

admitted through the E.R. with prema-

ture labor contractions. 

 The next day her male fetus was pro-

nounced dead shortly after spontaneous 

delivery.  The physician charted that the 

mother reported a heartbeat for the a brief 

interval she was allowed to hold him. 

 The physician and the labor and deliv-

ery nurse would not testify in court that 

there was a heartbeat.  The judge in the US 

District Court for the District of Hawaii 

stated for the record, nevertheless, that no 

resuscitation was or should have been at-

tempted because a fetus at twenty weeks, 

even with a heartbeat or apparent respira-

tory effort, is not viable outside the womb. 

Birth Certificate 

Loss of Fetal Remains 

 It took more than five months for the 

parents to get a birth certificate.  Hospital 

risk management insisted the event be clas-

sified as a stillbirth, for which no birth 

certificate could be issued, rather than the 

death of an infant born alive, for which a 

birth certificate was appropriate.   

 Eventually the hospital’s patient advo-

cate prevailed.  The data was sent to the 

State and a birth certificate was issued for 

a son Gregory. 

 The court expressly declined to fault 

the hospital over the birth certificate issue. 

 However, once the parents got the 

birth certificate they asked a funeral home 

to access the remains from the hospital 

morgue for a Catholic funeral mass and 

burial, but the remains were gone and their 

disappearance could not be accounted for. 

 The best anyone could figure was that 

the remains were dissected and thrown out. 

 The court expressly ruled that the par-

ents do have the right to sue for loss of the 

remains and entered judgment on their 

behalf against the hospital on the issue of 

liability.   

 The court at this point has reserved 

judgment on the amount of compensation, 

noting that the mother is still suffering 

from depression and anxiety attacks for 

which she is currently seeing a therapist 

and taking anti-depressant medication.  
Ritchie v. Wahiawa General Hosp., 2009 WL 
127770 (D. Hawaii, January 20, 2009). 

Bi-Level Positive 
Airway Pressure: 
Nurses Did Not 
Follow Orders, 
Faulted For 
Patient’s Death. 

T he patient was admitted to the hospital 

for respiratory failure.  He was started 

on and then weaned from a ventilator. 

 The patient had high blood pressure 

and a history of sleep apnea.   

 The physician ordered the patient be 

placed on bi-level positive airway pressure 

(BIPAP) at night and any time he took a 

nap.   

 The chart revealed that the physician’s 

order was transcribed by one of the pa-

tient’s nurses. 

 The patient died during the night with 

the BIPAP equipment not in use.  It was 

not known whether he was asleep at the 

time. 

 The hospital paid a settlement to the 

estate for the nurses’ negligence.   

 A jury in the Circuit Court, Hillsbor-

ough County, Florida ruled the physician 

was not at fault.  Garcia v. Sokol, 2008 WL 

5521427 (Cir. Ct. Hillsborough Co., Florida, 
December 5, 2008). 

T he jury in the Circuit Court, Walworth 

County, Wisconsin returned a 

$27,000,000 verdict for a newborn diag-

nosed with profound brain damage after a 

nurse injected air into an IV line to clear 

blood remaining in the line after a transfu-

sion in the neonatal intensive care unit. 

 The infant was delivered prematurely 

by c-section because of the mother’s preg-

nancy-induced hypertension, which the 

jurors apparently discounted as causative 

factors apart from the nurse’s errors in 

reaching their verdict.  Bartowitz v. Wauke-

sha Mem. Hosp., 2008 WL 5505170 (Cir. Ct. 
Walworth Co., Wisconsin, May 23, 2008). 

Transfusion: Air 
Injected Into Line, 
Large Verdict. 
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