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lorida’s Midwifery Practice Act 
was challenged in court before 
the U.S. District Court for the 

Middle District of Florida, on the 
grounds that the Act violated an indi-
vidual’s freedom of religion and freedom 
of speech.  The individual who chal-
lenged the Act admitted she was not li-
censed as a midwife in the State of Flor-
ida.  She further admitted that she ad-
vised and rendered assistance to par-
ents concerning home childbirth before, 
during and after pregnancy.  She in-
structed the father on the specifics of 
childbirthing and occasionally gave a 
“helping hand” to support the mother 
during the birth, but only touched the 
newborn in “emergency situations.” 
         The court ruled that the Midwifery 
Practice Act did not place a substantial 
burden on the exercise of religious free-
dom or freedom of speech.  There was 
nothing preventing anyone from pray-
ing in connection with home childbirth, 
or from sharing one’s views in favor of 
home childbirth.  To give specific advise 
concerning the progress of childbirth 
and labor, however, or to directly assist, 
it was necessary to be properly trained 
and licensed.  Dickerson vs. Stuart, 877 
F. Supp. 1556 (M.D. Fla., 1995). 

he New York Supreme Court 
had to decide what to do 
about a Do Not Resuscitate 

(DNR) order which a physician 
had written for a sixty-seven-year-old 
individual, who was profoundly retarded 
(IQ = 20) and had been institutionalized 
since the age of five. 
         The man’s sister was his legal 
guardian, having been so appointed by 
the New York Surrogate’s Court.  She 
asked his physician to review her 
brother’s case and, if appropriate, enter 
a DNR order in his chart at the develop-
mental center where he was a resident.  
The physician felt such an order should 
be written.  With the concurrence of a 
staff psychologist at the developmental 
center, the physician wrote a DNR order 
in the chart. 
         However, the chief medical officer 
and another physician at the develop-
mental center examined the resident, and 
determined that a DNR order was not 
warranted.  They convinced the director 
of the center to file suit, seeking a deter-
mination by the court of the propriety of 
the DNR order which the resident’s phy-
sician had written at the sister’s/
guardian’s request. 
         The law required that the physician 
make a determination of the patient’s 
mental capacity at the time a DNR order 
is written.  The attending physician 
must make a determination, to a reason-
able degree of medical certainty, that an 
adult patient lacks decision-making ca-
pacity, before a DNR order may be writ-
ten.  The determination of lack of capac-
ity must be in writing, and must contain 
the physician’s opinion regarding the 
cause and nature of the patient’s inca-
pacity as well as the extent and probable 
duration thereof.  The determination of 
lack of decision-making capacity must 
be included in the patient’s medical 
chart. 
         The court wanted to set a precedent 
which would serve to protect the rights 

of developmentally disabled persons.  
Although there was no question of the 
resident’s lack of mental capacity to ac-
cept or refuse life-saving treatment, or 
that it had been determined as a cer-
tainty by the staff psychologist, the 
court  threw out the DNR order as not 
having been written under conditions of 
strict compliance with the law.  Matter of 
Finn, 625 N.Y.S. 2d 809 (Sup., 1995). 
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  The Midwifery Practice Act 
prohibits an unlicensed indi-
vidual from engaging in the 
practice of supervising and 
advising on the progress of 
normal labor and childbirth, 
and from rendering care to 
the pregnant mother and the 
newborn. 
  The State has a compelling 
interest in the health of ex-
pectant mothers and the 
safe delivery of babies. 

 U.S. DISTRICT COURT, FLORIDA, 1995. 

  “Although this resident’s 
life as a developmentally dis-
abled person may seem a 
small possession from the 
perspective of some, it re-
mains his possession and 
no person or court should 
substitute its judgment as to 
what would be an accept-
able quality of life for an-
other.  His right to life is un-
questionably implicated in 
any decision to deny him es-
sential medical care.” 
  “The law will not open the 
door to the treatment of the 
mentally and developmen-
tally disabled as second-
class citizens, and will not 
look to any perceived possi-
ble diminution of their 
“quality of life” as a basis for 
the denial of life-saving treat-
ment.”  
  “The good faith of the phy-
sician and the loving devo-
tion of the resident’s sister 
are not being called into 
question.  However, a DNR 
order may not be written for 
this resident.” 

 NEW YORK SUPREME COURT, 1995. 
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